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Abstract 

 

The Thesis of this research is about the concept, the nature and 

the time of legitimate defense in international law. What is legitimate 

defense, what is its legal nature, and when it was established. These 

are the elements discussed in this research, besides that the concept of 

legitimate defense is based on the principle of (no harm  , no foul), 

and there is much disagreement on its nature; whether it is a right, a 

duty, a license, or a power; we support  describing it as a power , not 

as a right or as any other description; Also, the legal time to use the 

power of legitimate defense against the aggressor is not free of  

difficulty, as the time of legitimate defense is not such immediate  

response which follows the aggression of others; As the starting party 

may even claim to have carried out the attack first by a legitimate 

defense in order to prevent an imminent aggression; Which means 

that, the starting country was about to be attacked by the party that 

had received or had first been the subject of a preventive strike. 

consequently, it has many difficulties for unequal and even 

disproportionate international capacities; Therefore, it`s necessary to 

hold an international conference to define aggression precisely, and 

also to define its time precisely, in a way that does not accept 

interpretation or views. 
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 نظرية الدوائر حول النواة في )علم السياسية(

 أستاذ القانون العام بكلية العلوم الشرعية والسياسية

 .البحثستخلص م 

The summary of the research on Political science Countries 

that live in shallow civilian situations are inevitably influenced by the 

tribe which has its effects on the administration and its systems; 

when the effectiveness of the administrative systems in any country is 

weakened,  the traditional relations will be strengthened , 

represented in the influence of the family, clan, tribe and regional, 

Consequently,  in such case , the State is being transformed from a 

supposedly active State, into a certainly failed State ; Because it Reel 

under the tyranny of the control of the virtual circuits over the 

nucleus of traditional relations (the influence of the tribe) on state 

institutions; Such corruption is not only dangerous ,but is the most 

dangerous. 
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  اللغة العربية في تشاد بين الشرعية الدستورية والتطبيق

 استاذ بحاث وعضو هيئة التدريس بكلية      مدير مركز البحوث والدراسات الإفريقية 

والترجمة بجامعة الملك فيصل بتشاد 

 وعضو هيئة التدريس بكلية الدراسات 

 فسم التاريخ والحضارةالعليا     

 مستخلص  البحث
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 

Summary of the research  

The study came under the title: The Arabic Language in Chad 

between Constitutional Legitimacy and Implementation 

The study aims to identify the legal and legal hierarchy of the 

formalization of the Arabic language in Chad and the obstacles that 

hinder the implementation of government decrees and decisions, and 

also highlight the efforts made by the faithful of the nation towards 

the application of bilingualism in the country, showing the firmness 

of the position of the Arabic language in Chadian society in its 

various categories  

The study asked questions to try to answer them, namely  

What is the historical dimension of the Arabic language in Chad  

What are the reasons hindering the application of the Arabic 

language despite its recognition by the constitution  

Are there external factors that prevent the application of the Arabic 

language in state administrations  

The study followed the historical, descriptive and analytical 

method  

The study consisted of three demands as follows  

1- The first requirement: the history of the Arabic language in 

Chad, dealing with the factors of the spread of the Arabic 

language in Chad from the dawn of Islam until it became the 

official language of the Chadian kingdoms, and the traditional 

centers of Arab-Islamic education  

2- The second requirement: the legitimacy of the Arabic language 

in the Chadian constitutions, in which it was presented the 
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sequence of laws that were issued regarding the legal 

legitimacy of the Arabic language starting from 1955 AD when 

the French administration appointed six professors to teach in 

preparatory schools in the Ouaddaï region, to the Constitution 

of Chad of 1996 which approved the official Arabic language  

In addition to French, a confirmation of the laws that preceded 

it during the era of the regimes that ruled Chad  

3- The third requirement: the Arabic language in the reality of 

living. He dealt with the problem of Arab education in Chad 

and the voices calling for its patriotism, the presence of Arabic 

in society and its absence from the public administration of the 

state, despite the state’s interest in it, which was represented in 

its support for Arab schools, universities and higher institutes 

in the country  

Then the study concluded with results and recommendations
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 فتنة البغاة الخارجين على الإمام في الفقه الإسلامي 

 وأثره في المجتمع

 عميد كلية الحقوق بجامعة الملك فيصل بتشاد سابقاً
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In the name of Allah, the Beneficent, the Merciful  Praise be to 

the one who said in his dear book (O ye who believe! Obey Allah, and 

obey the messenger and those of you who are in authority; and if ye 

have a dispute concerning any matter, refer it to Allah and the 

messenger if ye are (in truth)believers in Allah and the last Day. That 

is better and more seemly in the end).Surah An-Nisa, Verse (59)  

And may blessings and peace be upon the one who was sent as 

a mercy to the worlds, our master Muhammad, upon him be the best 

of prayer and complete the rendition, who said: (Who He obeyed me, 

he obeyed God, and whoever disobeys me has disobeyed God, 

Whoever obeys my prince has obeyed me, and whoever disobeys my 

prince has disobeyed me)- Fath al-Bari with the commentary of Sahih 

al-Bukhari 13 / 119-120, this hadith was provided by al-Bukhari in 

his Sahih in the Book of Rulings Chapter 2. 

And upon his family, companions, and those who followed 

them with charity until the Day of Judgment. 

In an effort to contribute to the provision of stability and 

security in the Islamic region in general, I wrote inthis topic (The 

trial of aggressors who break with rulers in Islamic jurisprudence 

and its impact on society), and that this topic 

It is a very broad topic, and I took from it some aspects that I 

participate in solving a small part of what is going on in me 

The global arena in general, and I want it to contribute to 

highlighting the role of security in the region, and this is because of 
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the importance of the issue in all the world, Especially in our country, 

Chad, may God protect it and protect it from all evil. 

Its focus was the concept of disobeying the rulers of the matter, 

its danger and its bad effects on society. 

As for the participation paper, it came as follows: - 

The first topic: - What is the aggressive , and it includes: - 

 The first requirement: - Defining the aggressive who break the imam 

 First: - Defining aggressive in language. 

 Second: - Defining the aggressive in the term. 

 The second requirement: - Treatment of aggressives who break with 

the imam in Islamic jurisprudence. 

 The second topic:  Pillars of aggressives who break the imam and in 

him. 

 The first pillar: - Exit on the front 

 The second pillar: - That the exit must be dominant. 

 The third pillar: - That the exit is with criminal intent. 

 The third topic: - The impact of going out on the imam in society 

 The conclusion. 
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حاة 
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  والمسائل التي تفرد بها موقف أبي حيّان الأندلس ي مّن الن

  الأستاذ المساعد للنّحو والصرّف  
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Abstract: 

The paper dealt with Abu Hayyan al-Andalusi's position on 

grammarians and the issues that were unique to him. The importance 

of the study lies in the fact that it deals with one of the fruits of Arab 

thought related to the study of the foundations of weighting and its 

controls. It also reveals an important aspect of the uniqueness of Abu 

Hayyan al-Andalusi, and reveals the nature of intellectual differences 

between Abu Hayyan and the scholars of his time. The problem of 

this paper comes and appears clear in the following aspects: the lack 

of studies directed towards Andalusia, the general knowledge of the 

students of this science, which almost does not exceed their quick 

familiarity with it, and the desire to reveal his position on the 

grammarians, and to stand on the issues that are unique to him. The 

paper aimed to show some of the efforts of Abu Hayyan al-Andalusi 

in grammatical studies. Standing on the role of Abu Hayyan in the 

Andalusian school of thought. Draw the scholars' attention to such 

studies. Develop students' ideas and improve their skills. The study 

came out with several results, including: The study clarified the 

doctrine of Abu Hayyan Al-Zahiri, which became an effective impact 

that resulted in its apparentness in grammar later. She emphasized 

Abu Hayyan's interest in Ibn Malik's writings, which proves his 

extensive knowledge and passion for following everything he writes in 

grammar and expressing his opinion on something objective. And it 

proved that Abu Hayyan was one of the scholars who were referred 

to as the most eminent in grammar in that seventh era of migration - 

his peers testified to this, as well as the rich balance of his writings. 

The study also made several recommendations, including: The 

importance of paying attention to what Abu Hayyan left behind as an 

intellectual product in various books, and recommends researchers to 

the necessity of turning to books of grammatical heritage, as they 

contain fruits that have not yet been extracted. And it is the best 

provision, and every researcher must take a tip from it. It also 

recommends researchers to follow the work of those who went before 

them, to complete what has not been considered from those 

researches, so that knowledge flourishes, and knowledge flourishes, 

because every subsequent one reconciles the previous one. 
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  معاناة الغربة في شعر عبد الواحد حسن السنوس ي

 تشاد -محاضر بجامعة أنجمينا 

Abstract 

    I seek, through study, to study this poet and his poetry, in order to 

work on satisfying the field of Chadian literature with his artistic 

creations. 

The aim of this topic is to highlight the beauty of the poetic text. And 

revealing the psychological aspects motivated the poet to formulate 

the poem of the suffering of alienation and estrangement. In addition 

to revealing these manifestations through the expression and 

depiction adopted by the poet and the extent of the validity of his 

experience. 

I hope that, this study will be prominent in the context of the study of 

Chadian literature, and an attempt to delve into it so that we can 

know this literature, which is characterized by its richness and depth. 

Key words:  suffering, estrangement, alienation, depth, richness.
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Arguments and Arbitration of the Managing Contracts Conflicts 

" A Legal Prospective View" 

 ريةحجية وثحكيم منازعات العقود الإدا

 دراسة من وجهة نظر قانونية
Dr. Joda Ibrahim Mohamed Elnour 

Associated Professor: Faculty of Law 

Head of the Private Law 

University of Gezira, Sudan 

 

Abstract 
            The most important consequences of the arbitral award are 

the same as the judicial ruling, both in terms of the authoritative or 

the force of proof,  the study aims to shed light on the factors behind 

the failure of governments in collecting appropriate of resources, to 

understand the causes of the conflicts that affect the ownership 

rights, and to suggest suitable solutions to overcome the problem.   

The researcher followed the descriptive analytical and comparative 

method. The research obtains many results, the important of such is: 

Arbitration shall be considered a type of special jurisdiction whereby 

the dispute shall be disposed of by the national judiciary to be 

adjudicated by the exercise of a judicial function, the recognition of 

arbitration as a means of resolving administrative disputes of a 

contractual nature would lead to the blurring of administrative 

conflicts and that the theory of administrative contracts would lose its 

specificity, and arbitration shall be deemed to be a contract in its very 

essence and to serve in its function, that is, a complex system of 

contract elements and judicial elements. Upon the above results the 

study recommedns the followings: Preference should be given to the 

Sudanese to contract when the offers are equal, or in the case of 

Sudanese product priorities, while giving transparency to the 

conditions of public transactions, and strict anti-bribery laws have 

been enacted through concrete measures for the progressive 

construction of a national system. 

Key words: 

Arguments, conflicts,  Arbitration, administrative, anti-bribery  
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Introduction   
        It was agreed that arbitration and arbitration were the same as 

that of a judge, namely, adjudication of disputes, and that judgment 

was a judicial act as well as a judicial judgment. Therefore, the most 

important consequences of the arbitral award are the same as the 

judicial ruling, both in terms of the authoritative or the force of 

proof, where the arbitral award has the authority of the order 

ordered once the order is issued, even if it can be challenged, , And it 

follows from this authority to prevent opponents from presenting the 

same dispute in which the arbitral tribunal adjudicated the judiciary 

or arbitration and prevented them from discussing what was ruled by 

this body except in the ways specified by the law. 

Significance of the study: 

         In view of the importance of public transactions, the law was 

carefully regulated starting with procedures. Such as programming, 

financial authorization, prior approval through or through The 

method of selecting the contractor with the administration (tender or 

consent), and ending with the ratification of . The deal and start the 

execution of the works, and did not neglect the implementation 

aspects starting from The execution of the works through the rights 

and obligations of the administration and the contractor and until the 

receipt the final works. 

Statement of the problem 

        The researcher experienced many problems in contracts and 

services procurement contracts in the administration and 

management of public properties. such deficiency in resource 

utilization contracts has been the failure of governments to capture 

or collect an appropriate  resource value. 

Objectives of the Study: 

1. To shed light on the factors behind the failure of governments 

in collecting appropriate of resources. 

2. To understand the causes of the conflicts that affect the 

ownership rights. 

3. To suggest suitable solutions to overcome the problem. 

Questions of the study 

1. What are the factors behind the failure of governments in 

collecting appropriate of resources? 

2. To what extent conflicts affect the ownership rights? 
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3. How can governments deals with non-compliance with 

contract terms 

Methodology of the Study 

       The researcher will followed the descriptive analytical and 

comparative method. 

2. Literature Review  

2.1.1 Definition of Concepts  

1- Definition Administrative Contract  

      Administrative contracts are contracts where one of the parties is 

a public person. They are examined by the Administrative Court . 

Administrative contracts are qualified as such either by virtue of a 

specific legal attribution, or because they concern a public service or 

contain a highly unusual clause (clause exorbitante). 

In order for a contract to be considered as an “administrative” one, it 

must fulfill the following conditions: 

1. One of the parties thereto must be a public authority. 

2. The administrative judicial authorities must have jurisdiction to 

look into such contracts. 

3. It must be related to a public service or be classified by the law as 

an administrative contract. 

4. It must include an “onerous” clause or condition from the public 

law. 

When a contract is considered as administrative contract  

I) Certain contracts are administrative by law 

       A certain category of contracts may be defined as administrative 

by law. The contracts allowing a private entity to occupy the public 

domain, for example, allowing a café to include part of a sidewalk to 

sit customers, is considered as an administrative contract. 

Chapus, define the administrative contracts by law leads to confusion 

in relation to the definition of an administrative contract by its final 

objective, since the law simply confirms what it may already be 

defined with regard to the final objective. 

El-Khoury, states that  “Distinction between administrative contracts 

and civil contracts entered into by public administrations”, states the 

following : 

                                                           

1- Marie Grace , 2011, The Administrative contract 

2- El-Khoury, states that  “administrative contracts, 
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It is important to distinguish between an administrative contract and 

a civil contract in terms of judicial competence and in terms of the 

applicable law. 

The said distinction may be made by the law such as when the legal 

provision stipulates that the reference to settle the subject of the 

decision is the administrative judicial authority, then, the legislator 

will classify the said contract as an administrative one.  

This is illustrated, for example, when the law grants the 

administrative judicial authorities the competence to look into cases 

related to administrative contracts, transactions, liabilities or 

privileges, entered into by a public administration, or by departments 

of the parliament to ensure the progress of a public interest. A second 

example is the case when the law grants the said authorities the 

competence to look into a public works contract, or a contract for the 

sale of the State‟s immovable property and contracts for public 

property occupancy. (This is the case in Lebanon). Another example 

is when the law grants the administrative judicial authority the 

competence to look into conflicts on municipality fees (This example 

is based on France); 

II) Certain contracts are administrative according to the judge 

Indeed, the judge may decide that a contract is administrative, if the 

contract fulfills certain conditions: 

One of the parties is a public entity; 

Its subject or object is to ensure a public facility or a public interest; 

It includes clauses that are unusual in comparison to what is 

customary in the civil law. 

In practice, a public entity may contract with another public entity, 

or with a private individual, pursuant to a contract with a 

description, or object or conditions indicating that it is an ordinary 

civil or commercial contract and not an administrative one.  

Such as for example: 

                                                           

1- U.S. Office of Personnel Management, (1983)p, 10 

2- Mattei, Ugo; Bussani, Mauro (18 May 2010). "The Project - Delivered at the first 

general meeting on July 6, 1995 - The Trento Common Core Project". The 

Common Core of European Private Law. Turin, Italy: Common Core Organizing 

Secretariat, The International University College of Turin. Retrieved 8 September 

2011  
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a. Tenancy or lease contracts whether entered into with a public or 

private entity are not administrative contracts; 

b. Legal consultancy contracts or granting a power of attorney to a 

lawyer are not administrative contracts. 

In French administrative law, the judges qualify a contract as an 

administrative one, with regard to two cumulative criteria, one 

regarding the contracting entity (a personal criteria) and one 

regarding the contract‟s content (a material criteria). 

The personal criteria:  

       In principle, a contract is administrative if one of the contracting 

party is a public entity. 

In the case where both the contracting parties are public entities, 

precedents have confirmed the existence of a “presumption of 

administrative quality” . This presumption may be overturned if the 

contract does nothing other but create private engagements that have 

no relation with public interest. A contract between two private 

contracting parties is generally a private law contract, even if one of 

the private contracting parties is in charge of the execution of a 

public service. However, in one of the cases, the administrative judge 

applied the criteria regarding a representation mandate, which led to 

qualify such a contract as an administrative contract, on the basis 

that one of the parties acts for a public entity.   

The material criteria: 

This criteria is based on two alternative conditions: 

The object of the contract: A contract is administrative if it is related 

to the organization or the execution of a public service. As an 

example, this is the case for contracts with users of a public service. 

The clauses or the regime: A contract is administrative if its clauses 

or general regime eliminate the traditional contract law. 

Also, the contract is deemed as an administrative one –according to 

the French jurisprudence- if it includes a clause or several clauses 

granting the administrative entity rights that are different in nature 

or substance to those which would be accepted by a person of his own 

                                                           

1- (Tribunal des Conflits, Union des Assurances de Paris, 1983) 

2- (Conseil d’état, Société Brossette, 1931). 

3- (Conseil d’état, Bertin, 1956). 
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free will and accord within the frame of the civil or commercial laws, 

such as for example: 

a. The possibility to confiscate the goods that are not in conformity 

with the conditions agreed upon; 

b. Referring the clauses to provisions according to the conditions; 

c. Imposing a guarantee or bond on the party contracting with the 

administration; 

d. Considering the contractor as having failed to carry out his 

obligations and confiscating the bond; 

e. Re-awarding the work to another person at the expense of the 

relevant contractor. 

In some cases the public administration establishes the private law 

rules in its contracts, and then we consider it withdraws the relevant 

contracts from the description of administrative contracts. 

The jurisprudence in France, Egypt and Lebanon considers a 

contract as administrative if its subject or object is the execution of a 

public facility, such as the execution of public works (roads, bridges, 

and tunnels), and contracts including an undertaking to collect the 

municipal fees. 

Definition based on the effect: Such clauses allow the “granting of 

rights to the parties or charge them with obligations of foreign nature 

to those obligations which are freely agreed to generally by any 

person within the framework of civil and commercial laws”  

Definition based on the content: 

a. The possibility for the contracting authority to 

terminate the contract. Disputes Court 1967, the 

Velodrome Company of Parc des Princes, but not in case 

of non-performance of certain obligations,  

b. The possibility for the contracting authority to direct, 

supervise or monitor the execution of the contract. 

Agricultural Cooperative “Farmer Prosperity, State 

Council, 1963; 

c. The possibility for the party contracting with the 

government to directly deduct taxes. But this is not the 

case if it is the administration that carries out such 

                                                           

1- State Council, 20 October 1950, Stein. 

2- Disputes Court 1970, Comblanchien Town 
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deduction on behalf of the said contracting party. State 

Council, 1986, SA of credit to the French Industry 

(CALIF); 

2- Definitions of contractual arrangements 

          Contractual arrangements are written mutual agreements, 

enforceable by law, between two or more parties that something shall 

be done by one or both. There are two major classes of contract 

which governments use in the management and administration of 

public resource s. The first types of contract are resource utilization 

contracts. In various countries they are called tenure arrangements, 

concessions, management agreements, etc. Resource utilization 

contracts govern the rights of owners, users and others over resource 

, timber and/or other assets by defining the way resources are held 

and utilized. They define the rights, duties and responsibilities of the 

two parties to the contract: the owners of the resource (the 

government in the case of public resource s) and the user, the 

contractor. The rights, duties and responsibilities can vary widely 

under different forms of contract. For example, timber concessions 

can provide long-term rights to the current resource, rights to other 

resource  uses, and rights to the next harvest. A fuelwood contract 

may only provide rights to gather firewood for one year. 

         The second types of contract are procurement contracts, or 

goods and services contracts. In these contracts, governments enter 

into agreements with other parties to provide goods or services for 

the management and administration of public resources; for example, 

for resource inventories, resource management activities, resource 

certification, tree planting, fire protection, etc. 

Often resource contractual arrangements can involve both types of 

contract, granting the party harvesting or use rights - but also 

requiring them to undertake resource management activities - 

reresourceation, environmental protection, etc. The type of resource 

management agreements found in many countries are of this nature, 

granting harvesting rights but requiring resource management. 

2.3 The scope of contractual arrangements 

          In many countries there can be several forms of contractual 

arrangements. The legal systems and the contract laws can allow for 

many types of contract. Each contractual form will have implications 

for the incentives for contract holders and thus affect the way the 

resources are managed. 
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Four dimensions of contract may be recognized: 

1. What rights are included, the suite of rights governments 

include in a given contract. 

2. Who (organizations or individuals) is eligible for consideration 

as a contractor. 

3. The length (duration) of the contract. 

4. Spatial dimensions, the location, and area (size) of the contract. 

On public resource s, governments may allocate a wide variety of 

rights to the resources, “bundling” them in different contractual 

arrangements. Timber companies are often granted permits, leases, 

licences, concessions or other contracts to utilize industrial timber 

and sometimes to manage the resources. Grazing rights are issued to 

livestock farmers. Others are granted rights to water, wildlife, fish 

and other resources. Sometimes these rights are exclusive, sometimes 

they are held in common with others. The variety of attributes of 

resources to which rights are assigned, and the variety of legal 

instruments used to grant these rights, is almost endless. 

        Governments also have broad scope regarding the types of 

organization with which they enter into agreements. Commonly, the 

agreements are with private sector, for-profit companies interested in 

exploiting resource resources for their market value under a licence 

or short-term timber harvesting contract, or permits with individuals 

for fuelwood or charcoal production, harvesting rattan, or other non-

timber resource products. 

       Governments may also negotiate and sign contracts with 

communities or non-profit organizations for timber harvesting, 

management of community resources, or to provide services such as 

development and operation of recreational facilities in national 

resources. Another type of agreement is between governments and 

aboriginal communities in which rights and responsibilities to 

resources are defined based on traditional use. 

       A less common contractual arrangement is between two agencies 

within the government or different levels of government, for instance 

the federal government contracting with a municipality or state 

government for maintaining roads, or for policing a federally-owned 
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resource within the local jurisdiction. Finally, governments may 

negotiate and sign contracts with international organizations.   

2.4 The evolution of tenure arrangements and resource contracts 

        Where demands on a resource are low or the availability 

(supply) is large, the value of the resource will be low, and resource 

users‟ rights are likely to be simple. However, as demand rises or 

availability (supply) shrinks, the value of the resource rises, and thus 

the potential gain from better, more efficient tenure and allocation 

arrangements increases. More sophisticated systems of property 

rights and contractual arrangements may be expected to emerge. 

      With population growth and economic development, natural 

resources such as resources, grazing s, water, wildlife and fish 

become scarce. As pressures on each develop, its value increases, and 

it becomes increasingly important to develop means of allocating 

these resources more efficiently among competing users and uses. 

Rights in the form of leases, licenses, permits and other contractual 

arrangements may be expected to be developed and introduced to 

allocate these resources as they become scarce and valuable. As 

development progresses and natural resources become scarcer, new 

forms of tenure rights and contractual arrangements for public 

resources will need to be developed. Even in developed countries, new 

forms of rights are being developed for fisheries, pollution, resources 

and recreational resources. Thus, the system of tenure rights and 

contractual arrangements for public resources is evolving over time.  

2.5 Contractual arrangements: key instruments of government policy 

         Most countries pursue several resourcery policy objectives. The 

following are some common ones: 

1. to manage and use public resources in ways that are 

sustainable and will maintain the biodiversity of resource 

ecosystems; 

2. to allocate resource s to a diversity of uses; 

3. to preserve representative tracts of resource in their natural 

state; 

4. to promote the development of a healthy private-sector 

resource industry;  

                                                           

1- The Convention on International Trade in Endangered Species of Wild Flora and 

Fauna (CITES) agreement is an example. 

1- ibid 
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5. to encourage resource-related employment; 

6. to ensure that timber and other commercial resource products 

are produced and utilized in ways that will generate the 

maximum possible economic values; 

7. to generate public revenue from public resources; 

8. to earn foreign exchange from resource product exports; 

9. to earn foreign exchange from resource-based ecotourism; 

10. to use resources to promote regional or rural development 

within the country; 

11. to support and maintain resource-dependent communities. 

This is just a sampling of possible resource policy objectives. Each 

government will have its own set of objectives, and its own priorities 

among them. The important point is that in designing a system of 

contractual arrangements for a particular jurisdiction, it is essential 

to begin with a clear understanding of the government‟s resource 

policy objectives, so that resource contracts may be designed to 

advance those objectives, and complement other policy instruments.  

Three important points on resource policy objectives are warranted. 

First, resource policy objectives can often conflict with each other. 

Concern for environmental protection may conflict with an objective 

of increasing government revenues, or maintaining industrial 

employment. When designing contractual arrangements it is, 

therefore, important to also appreciate the trade-offs among the 

policy objectives, and the importance or weight attached to each. 

Second, resource policy is not independent of other public policies. 

For example, a resource policy that governs how logging is conducted 

is likely to affect the habitat of fish and hence also affects fisheries 

management and fisheries policy. Similarly, resource policy will also 

affect, and be affected by, water policy, agricultural policy, 

transportation policy, environmental policy and so on.  tenure 

policies that require the clearing of  to prove ownership will be in 

conflict with policies of sustainable resource. This has been a major 

factor in deresourceation within the Amazon basin, and elsewhere, as 

well as in the early settlement of the mid-western United States. If 

policies are not to counteract each other, their interdependence must 

                                                           

1- C.F.R. § 164.502(a) (2006). A covered entity is required to make a reasonable effort 

to use and disclose only the minimum amount of PHI needed for the intended 

purpose. See 45 C.F.R. § 164.502(b) (2006)  
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be kept in mind in designing and selecting policy instruments, such as 

contractual arrangements. 

Conflicting policies between federal, state or provincial, and 

municipal governments may further complicate policy design. 

Sometimes the policy initiatives of one government are in response to 

the policies of another level of government. These inter-jurisdictional 

conflicts are often extremely difficult to deal with and overcome. 

Third, resource policy objectives, as well as most other policy 

objectives, are rarely articulated clearly or precisely. Coherent 

statements of government resource policy objectives and their 

relative priority are hard to find. Governments and politicians are 

often reluctant to be specific about their preferences. Often, policies 

and objectives have to be inferred from the legislation, regulations, 

speeches and statements of politicians and from past decisions. These 

difficulties are aggravated because policies are evolving over time. 

In spite of the difficulties in identifying resource policy objectives, 

they are a necessary and important starting point in the design of a 

system of contractual arrangements. Ultimately, the suite of selected 

options will be judged on its success in achieving policy objectives. 

Chapter 3 discusses resource policy issues, objectives and policy 

instruments, such as various contractual arrangements.  

 

2.6 Historic problems with contractual arrangements 

       One key deficiency in resource utilization contracts has been the 

failure of governments to capture or collect an appropriate or “fair 

share” of the value of the resource (the economic rent). These failures 

have resulted from a number of factors: inaccurate appraisal of 

resource values prior to contract signing, low resource fees, poorly 

designed resource revenue systems, haphazard collection of resource 

levies due to negligence, or bribery and corruption of government 

officials.  another common problem with resource utilization 

contracts results from conflicts over unresolved resource ownership 

rights. Throughout the world, the rights of aboriginal or first nation 

peoples and their traditional use of resource resources and resource s 

have not been adequately recognized in resource utilization contracts. 

                                                           

1- C.F.R. § 164.502(a) (2006). A covered entity is required to make a reasonable effort 

to use and disclose only the minimum amount of PHI needed for the intended 

purpose. See 45 C.F.R. § 164.502(b) (2006  
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Failure of governments to identify prior claims and overlapping 

claims to resource rights, and to resolve these conflicts prior to the 

granting of resource utilization contracts, has led to conflicts and to 

difficulties in the administration of the contracts. Recognition and 

resolution of  claims and resource use rights is a key first step in 

planning resource development.  A third common problem 

experienced with resource utilization contracts and goods and 

services procurement contracts is non-compliance with contract 

terms, often the result of inadequate monitoring and weak or non-

existent enforcement. Governments frequently fail to allocate 

sufficient financial and human resources to monitoring, control and 

enforcement activities. As a result contract holders can operate 

unchecked. In addition, contract holders often lack the expertise 

required for planning and executing the resource management 

practices specified in the contract terms because of insufficient 

staffing or trained personnel. Contract violations can lead to severe 

degradation of the residual resource, irreversible environmental 

impacts (e.g. from poorly planned logging operations and poor road 

construction), loss of biodiversity, and loss of resource revenues.  

        Most problems with goods and services contracts can be 

prevented or minimized by careful design of the contracts, proper 

planning, and effective monitoring and enforcement. However, this 

requires a commitment on the part of governments at all levels, 

allocation of adequate financial resources, and well-trained and 

dedicated personnel.  

2.7 The changing roles of contractual arrangements 

        The trend worldwide is towards more effective and cost efficient 

governments. There is increasing interest in the use of contracts with 

the private sector as an instrument for provision of public sector 

goods and services and public sector management for a full range of 

public sector activities. This “privatization” trend began in the early 

                                                           

1- Marion. 1975 Forests for whom and for what Johns Hopkins Press, Washington, 

DC 

2- F. W., O’Laughlan, J Bullock, C. S. 1993 Forest resource policy John Wiley

Sons, Inc. New York. Chs. 3-5  
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1980s . The trend spread to the agriculture and resource sectors in 

many developing countries during the mid-1980s  . In many 

countries, privatization has been driven by the structural adjustment 

programmes of international lending institutions, such as the World 

Bank and the International Monetary Fund (IMF). 

In some countries, other factors provided additional impetus for 

more widespread use of contracts. In some cases it was the result of 

government budget crises. In other countries, the shortage of 

qualified staff prevented government organizations charged with 

resource management, development, or supervisor responsibilities 

from functioning. 

How does the shift towards greater reliance on the private sector and 

the use of contractual arrangements change the role of government in 

the management and administration of public resource s through 

contractual arrangements? It is possible to identify four institutional 

roles for the production and delivery of specific goods or services: 

funder, producer, consumer, and regulator. For countries which have 

recently changed to mixed economies, as well as for those with 

continuing mixed economies, government involvement has shifted 

from formerly playing three out of these four roles (as funder, 

producer and regulator) towards playing only two roles (as funder 

and regulator), or only the role of regulator. 

With the change in government roles, the government‟s requirements 

for financing, staffing levels and qualifications of staff have also 

changed. In some countries, a major task of government employees 

has become the negotiation and supervision of contracts.

       Finally, it is important to note that the design of resource 

contractual arrangements rarely starts from scratch. Tenure rights to 

timber and other resource resources already exist, and their 

allocation and administration is already established. Government 

organizations and administrative procedures are in place, individuals 

and private companies have adapted to them, and existing rights and 

undertakings must be respected. Usually, new contracts will be built 

on what is already in place, modifying the existing contractual 

                                                           

1- (Moe, 1996; Morell and Paveri, 1994) 

2- (Morell and Paveri, 1994). 
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arrangements to enable the introduction of new ones in line with the 

emerging policy objectives.  

Thus, the development of contracts for public resources and public s, 

as well as the institutional arrangements for resource administration, 

is an evolving process. Existing arrangements are modified and new 

contractual arrangements added to reflect the changing 

circumstances and policy objectives. However, as many of the historic 

problems with resource contracts persist, there is an urgency to 

seriously revise the way in which contracts are designed and 

administered and to introduce updated contractual arrangements 

that satisfy current resourcery policy and social needs. 

 

 

2.8 Managing Contract Problems  

To minimize the chance of a minor problem escalating into a dispute, 

the issue needs to be identified, discussed and resolved quickly and 

efficiently at the lowest practical level.  

This can be achieved through open communication, co-operation, 

mutual understanding of the problem and a desire by all parties to 

achieve the contracted outcomes and avoid problems escalating into 

something more serious  

2.9 What is a contract problem  

        A contract problem could be seen as, or caused by, an issue, 

conflict, disagreement unexpected event, breach, variation, change, 

miscommunication, misinterpretation failure, unrealised 

expectation, or similar situations relating to a contract Minimising 

the risk of contract problems arising  

The following suggestions may assist to minimise the likelihood of 

contract problems arising

2.9.1 At an agency level

                                                           

1- F. W., O’Laughlan, J Bullock, C. S. 1993 Forest resource policy John Wiley

Sons, Inc. New York. Chs. 3-5  

2- A. 1991. Public enterprise reform: lessons from the past and issues for the future. 

World Bank Discussion Paper No 119, Washington, DC. 56 pp 
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Allow time for forward planning - sufficient time is required to 

develop and execute a well-constructed, clear and comprehensive 

contract

Appropriately resource the contract management function – appoint 

a contract manager or management team with suitable skills, 

knowledge, time and support to undertake the role. Provide ongoing 

training as necessary  

Ensure appropriate governance structures are in place to encourage 

and support good contract management i.e. policy, procedures, 

checklists, forms systems and standards At a contract manager 

level

1. A solid understanding of the contract and the contract 

management role

2. Encourage ongoing and open lines of communications between 

the parties , this includes having an initial meeting with the 

contractor once a contract is awarded

3. Ensure any agency obligations (under the contract) are met as 

required  

4. . Promptly address and follow up on any problem no matter 

how minor) and provide feedback as required  

5. Keep comprehensive records of actions, discussions and 

decisions made during the contract term.  

6. Record keeping is a legislative requirement and it is useful for 

many other reasons, including providing evidence should 

problems reoccur, informs of changes during the contract 

term, assists with audit requirements and/or for planning 

future contracts as examples  

7. Look for opportunities to enhance contract management skills 

(e.g. training sessions 

8. Always seek advice, assistance and/or clarification when 

needed  

9. The process may also help provide evidence should the 

problem escalate. Should the problem be considered high risk, 
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time sensitive or significantly serious then the appropriate 

course of action would be to seek advice before proceeding  

10. Depending on the type of problem this would generally be from 

your procurement or legal area  

11. Working with the contractor Why is there a problem, why 

doesn‟t the contractor just do what they are contracted to do 

12. A problem could exist for any number of reasons. These could 

include situations such as  

13. The requirements of the contract are not clear or are open to

misinterpretation.  

14. The expectations for the contract are not realistic or well 

defined.  

15. Establishing a contract, but not having suitable processes in 

place to support the management of the contract.  

16. Selecting a suitable contract manager and having an 

appropriate communication strategy is an important factor in 

managing stakeholder relationships and minimizing contract 

problems  

17. Having good communication with your contractor and 

ensuring that the roles responsibilities and the requirements 

are understood by all parties will help to avoid problems and 

make for smoother contract management 

18. Terminating a contract can be a very complex and lengthy 

process which needs to be handled carefully, and with legal 

advice being sought before proceeding  

2.9.2 Issues to be adopted in negotiation of contracts 

1. Large businesses that are used to negotiating contracts on a 

day-to-day basis will no doubt be familiar with the legal pitfalls 

involved. 

2. They may have dedicated procurement departments handling 

negotiations and teams of contract lawyers poring over the fine 

details of any legal documentation. 

3. But for SMEs, contract negotiations can sometimes seem 

daunting, particularly for businesses where the management 

                                                           

1- A. 1991. Public enterprise reform: lessons from the past and issues for the future. 

World Bank Discussion Paper No 119, Washington, DC. 56 pp 
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team is less experienced. Here‟s a quick guide to the main legal 

issues you need to be aware of when negotiating contracts with 

other businesses.  

2.9.3 Be clear about confidentiality 

          Some negotiations are more sensitive than others, so all parties 

should be clear at the outset about information that should be kept 

confidential. A confidentiality agreement (sometimes known as a non-

disclosure agreement) should be signed before giving away any 

business sensitive information. The agreement should stipulate that 

information disclosed during negotiations: 

2.9.4 Is confidential Should only be used for a stated purpose 

1. Should not be shown to anyone else Should be returned or 

destroyed if the deal does not go ahead 

2. Ensure you‟re not disclosing business sensitive information 

3. Take legal advice before handing over any business sensitive 

information. For example, it can be unlawful to hand over 

certain types of information, such as personal data about 

customers or employees. 

4. A confidentiality agreement may give some protection, but it 

must be signed before anything is handed over. Consider 

whether the other party actually needs the information or 

whether they are simply trying to extract information that 

might give them a commercial advantage. 

If the other party has access to the business‟ customers or employees, 

consider asking them to sign a non-poaching (or non-solicitation) 

agreement. This stops one party from approaching the employees, 

customers or clients of the other party.  

2.9.5 Beware bribery in all its forms 

       This almost goes without saying, but these days it‟s no longer just 

a case of „Thou shalt not offer or accept bribes‟. Under the Bribery 

Act 2010 a person or business could be committing a serious offence 

                                                           

1- R.C. 1996. Managing privatization: a new challenge to public administration. In: 

B.G. Peters & B.A. Rockman, eds. Agenda for excellence: administering the state. 

1996. Chatham House Pub., Chatham, N.J. pp. 135-148  

2- R.C. 1996. Managing privatization: a new challenge to public administration. In: 

B.G. Peters & B.A. Rockman, eds. Agenda for excellence: administering the state. 

1996. Chatham House Pub., Chatham, N.J. pp. 135-148  
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by failing to prevent bribery and can potentially face unlimited fines. 

This creates grey areas, such as where the company supplying your 

goods and services uses contractors and subcontractors. 

the Ministry of Justice‟s guidance says you only have to perform due 

diligence on those who actually supply goods or services to you. 

Organizations are not liable as long as they tried their best to prevent 

bribery. This means having strong systems in place discouraging bad 

behaviour.  

       These could include providing anti-bribery training to staff, 

carrying out risk assessments for certain markets, or checking the 

people‟s backgrounds. 

2.9.6 Do not exaggerate or mislead 

Contract negotiations are often tense affairs where the pressure to 

seal the deal can create a temptation to overstate your business 

capabilities or performance. However, if a business exaggerates or 

misleads the other party during negotiations, the contract may be 

rendered invalid with the wronged party entitled to compensation. 

2.9.7 Take advice before signing any pre-contractual agreements 

It‟s not uncommon for businesses negotiating a contract to be asked 

to sign a summary of the main terms of the deal before the main 

contract is agreed, particularly during large or complex deals. This 

document is often referred to as a heads of terms or a memorandum 

of understanding. 

It‟s vital that you take legal advice before signing any pre-contractual 

agreement. Even if the agreement is not meant to be legally binding, 

it may create legal obligations that affect a business‟ negotiating 

position.  

2.9.8 Beware the risk of entering into a contract by mistake 

Contrary to popular belief, a contract does not need to be signed and 

in writing to be binding. For example, a business can enter into a 

binding contract over the phone or by e-mail. Starting to perform 

aspects of the contract may also indicate acceptance of the last terms 

offered. To help clarify that negotiations are still ongoing, businesses 

may mark correspondence “subject to contract” or “not legally 

binding”. 

                                                           

1- M.G Paveri, M.P. 1994. Evolution of public forestry administration in Latin 

America: lessons for an enhanced performance Unasylva  
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As always, we recommend speaking to your professional advisers to 

ensure you have the right documentation in place, along with robust 

systems and procedures to help your contract negotiations run more 

smoothly. 

Large businesses that are used to negotiating contracts on a day-to-

day basis will no doubt be familiar with the legal pitfalls involved. 

They may have dedicated procurement departments handling 

negotiations and teams of contract lawyers poring over the fine 

details of any legal documentation. 

But for SMEs, contract negotiations can sometimes seem daunting, 

particularly for businesses where the management team is less 

experienced. Here‟s a quick guide to the main legal issues you need to 

be aware of when negotiating contracts with other businesses. 

2.9.9 Be clear about confidentiality 

       A confidentiality agreement (sometimes known as a non-

disclosure agreement) should be signed before giving away any 

business sensitive information . The agreement should stipulate that 

information disclosed during negotiations: 

1. Is confidential Should only be used for a stated purpose 

2. Should not be shown to anyone else Should be returned or 

destroyed if the deal does not go ahead 

3. Ensure you‟re not disclosing business sensitive information 

4. Take legal advice before handing over any business sensitive 

information. For example, it can be unlawful to hand over 

certain types of information, such as personal data about 

customers or employees. 

5. A confidentiality agreement may give some protection, but it 

must be signed before anything is handed over. Consider 

whether the other party actually needs the information or 

whether they are simply trying to extract information that 

might give them a commercial advantage. 

6. If the other party has access to the business‟ customers or 

employees, consider asking them to sign a non-poaching (or 

non-solicitation) agreement. This stops one party from 

approaching the employees, customers or clients of the other 

party. 
                                                           

1- Gene Quinn (2017), What is a Confidentiality Agreement and Why are they So 

Important  Twitter 
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2.9.10 Beware bribery in all its forms 

       This almost goes without saying, but these days it‟s no longer just 

a case of „Thou shalt not offer or accept bribes‟. Under the Bribery 

Act 2010 a person or business could be committing a serious offence 

by failing to prevent bribery and can potentially face unlimited fines. 

This creates grey areas, such as where the company supplying your 

goods and services uses contractors and subcontractors. 

he Ministry of Justice‟s guidance says you only have to perform due 

diligence on those who actually supply goods or services to you. 

Organisations are not liable as long as they tried their best to prevent 

bribery. This means having strong systems in place discouraging bad 

behaviour. These could include providing anti-bribery training to 

staff, carrying out risk assessments for certain markets, or checking 

the people‟s backgrounds. 

2.9.11 Do not exaggerate or mislead 

Contract negotiations are often tense affairs where the pressure to 

seal the deal can create a temptation to overstate your business 

capabilities or performance. However, if a business exaggerates or 

misleads the other party during negotiations, the contract may be 

rendered invalid with the wronged party entitled to compensation. 

2.9.12 Take advice before signing any pre-contractual agreements 

It‟s not uncommon for businesses negotiating a contract to be asked 

to sign a summary of the main terms of the deal before the main 

contract is agreed, particularly during large or complex deals. This 

document is often referred to as a heads of terms or a memorandum 

of understanding. 

It‟s vital that you take legal advice before signing any pre-contractual 

agreement. Even if the agreement is not meant to be legally binding, 

it may create legal obligations that affect a business‟ negotiating 

position. 

2.9.13 Beware the risk of entering into a contract by mistake 

      Contrary to popular belief, a contract does not need to be signed 

and in writing to be binding. For example, a business can enter into a 

binding contract over the phone or by e-mail. Starting to perform 

aspects of the contract may also indicate acceptance of the last terms 

offered. To help clarify that negotiations are still ongoing, businesses 

may mark correspondence “subject to contract” or “not legally 

binding”. 
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As always, we recommend speaking to your professional advisers to 

ensure you have the right documentation in place, along with robust 

systems and procedures to help your contract negotiations run more 

smoothly.  

2.9.14 Challenges in Contract Management 

        The field of contract management is filled with obstacles that 

prevent your organization from achieving operational efficiency. 

While some of those obstacles may be minor, others are eating away 

your profits and decreasing the chances for sustainable operation. 

Here are 5 major challenges in contract management to watch out 

for. 

1. Maintaining Contracts That Aren‟t in Writing 

As contract managers, nothing can be more frustrating than 

something you can‟t control. While verbal contracts are supposed to 

hold up just fine in court, the reality is that verbal contracts are open 

to interpretation from each party. Still, there are certain “agreements 

among” that may be older than the enterprise at which you work. 

Things are even more complicated when those verbal agreements 

depend entirely on the relationship between two people. If the 

relationship were to go sour, what would happen to the agreement? It 

goes without saying, every contract needs to be stored within your 

contract management system so there are no doubts about the terms 

and conditions. 

2. Defining and Tracking Contract Costs 

Keeping track of contract costs is major issue, especially in 

government contracts. For example, the Pentagon held back $5.2 

million in payments to Boeing after a crackdown on regulation that 

took effect in 2011 and required contractors to meet standards from 

internal reporting systems. 

Several government contractors have been slow to adopt digital 

contract management systems even though they provide excellent 

visibility and tracking of costs. Manual systems for record keeping 

and cost accounting are ineffective because they never allow the client 

or contractor to have a real snapshot of a project‟s budget. 

                                                           

1- For more information on contract law, or any other commercial legal matter, contact 

Brett Cooper or David Filmer. Harrison Drury boast a strong team of lawyers 

throughout the North West providing legal advice in Garstang, Lancaster, Kendal, 

Preston and Clitheroe 



 

 Joda Ibrahim Mohamed Elnour 

  

225 

 

 المجلة العربية للدراسات السياسية والأمنية

 

3. Dealing with Boilerplate Language 

One of the benefits of boilerplate language is that it speeds up 

execution of contracts. However, boilerplate language should be 

reviewed on a regular basis to make sure that it meets internal and 

external compliance requirements. A rule of thumb is to review 

standard contract language every 6 to 12 months. 

One important benefit from a robust enterprise contract 

management system is the ability to handle several contract 

templates. Unlike paper-based contract management systems that 

limit to a single template, a digital system allows your team to have 

many different templates. Even more, the system allows managers to 

assign permissions so that only to those that need them can access 

them. This prevents any doubt regarding which template to use. 

4.  Unnecessarily Extending Legal Review 

A simple way to prevent clients from becoming frustrated with legal 

reviews is to highlight only the necessary key legal terms to be 

reviewed. For example, a 20-page contract may not need to be 

reviewed in full by a legal counsel when it‟s only 5 to 6 key 

paragraphs that need legal opinion. By assuring business partners 

that legal review will take the right amount of time, you are ensuring 

that they welcome it instead of shunning it. 

5. Executing Contracts Via Snail Mail 

Contract execution can be a major pain point in any contract 

lifecycle. Printing and mailing a contract for the other party to 

reviews and send back with revisions is a very inefficient process.  

Emailing contracts for the other party to print, redline, and either 

mail back or scan and email back is not much more efficient. Your 

company should leverage e-signature capabilities of contract 

management systems to execute contracts faster. 

The ESIGN Act is almost 20 years old and clearly states that a 

contract “may not be denied legal effect, validity, or enforceability 

solely because it is in electronic form.”  E-signatures are a valid way 

to accelerate the execution of contracts, and to reduce the costs of 

contract processes. 

Takeaway 

Five major challenges in contract management are maintaining 

verbal contracts, figuring out and keeping track of costs, dealing with 

                                                           

1- E Peel, Treitel: The Law of Contract (12 edn Thomson, London 2007) 26-32 
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boilerplate language, unnecessarily extending legal review, and 

executing contracts via regular mail. 
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Findings  

1. Arbitration shall be considered a type of special jurisdiction 

whereby the dispute shall be disposed of by the national 

judiciary to be adjudicated by the exercise of a judicial 

function. 

2. The recognition of arbitration as a means of resolving 

administrative disputes of a contractual nature would lead to 

the blurring of administrative conflicts and that the theory of 

administrative contracts would lose its specificity. 

3. Arbitration shall be deemed to be a contract in its very 

essence and to serve in its function, that is, a complex system of 

contract elements and judicial elements. 

4 - The administrative judiciary is the Secretary of the beliefs 

of the management, so must be the formation of judges 

specialized in the system of arbitration in order to see the 

special nature of the system of arbitration in internal and 

international administrative contracts. 

5 In all cases, in order to consider the Administrative 

contract valid, the contracting parties must fulfill the same 

conditions stipulated in the Civil Law (Civil Transactions 

Code in the UAE), such as the capacity, age, majority, etc. 

Recommendations  

a. Preference should be given to the Sudanese to 

contract when the offers are equal, or in the case of 

Sudanese product priorities, while giving 

transparency to the conditions of public transactions 

b. Strict anti-bribery laws have been enacted through 

concrete measures for the progressive construction of 

a national system. 

c. The granting of public attributes to self-

considerations and personal accounts of integrity is 

not subject to the activation of the procedures of the 

law relating to the authorization of property and the 

expansion of the scope of application of its 

employees, as well as the intensification of the control 

of public characteristics and the imposition of severe 

penalties for any damage to public money. 

Ministries, local groups and public institutions 
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